There is no uniform model of employment in Polish legislation. The shape of the employment relationship of an academic employee is strongly influenced by the specific normative relationship that exists between the Labour Code and the Law on Higher Education. It should be noted that the Law on Higher Education is not a sufficient regulation. It regulates, in principle, sufficiently those issues that require, due to its nature, a different than regulatory code. The relations between these two acts are diverse, which results from the construction of Article 5 of the Labour Code. The statutory regulations affect the shape of the employment relationship. Each college as part of its autonomy can regulate various issues, creating many different hybrid work relationship models.
INTRODUCTION
To start with, it should be noted that Polish legislation does not use a uniform employment model 1 . The vast majority of employees are subject to the model set by the provisions of the Labour Code 2 . However, staff hiring is sometimes subject to specific labour regulations, which are statutory and autonomous in relation to generally binding rules. The Labour Code sets a certain minimum requirement, while specific labour regulations are intended to precise elements of the employment relationship for a given group of employees.
It should be noted in the context of the subject of this paper that the position of higher education employees is primarily defined in the Act of 27 July 2005 -Law on Higher Education 3 , which forms the so-called model of academic labour law. The hiring of higher education staff, in particular academics, requires the introduction of lex specialis regulations into the labour legislation. When determining the status of universities and academic staff employed therein, the legislature had to consider the distinctions in the character of academic teacher jobs. Any university, as a defined organisational structure, carries out the tasks, which primarily include R&D activity and teaching activity.
The form of the employment relationship of academic staff is determined by the specific normative relationship between the Labour Code and the Law on Higher Education. On the other hand, it should be noted that the higher education institutions have broad autonomy, demonstrated by the power to independently adopt the by-laws of the university, the act governing the functioning of the university, including the elements of the employment relationship of academic teachers not specified in the Law on Higher Education 4 . It should be stressed that any higher education institution may regulate differently within its autonomy specific issues expressly permitted by the legislature, thus creating multiple hybrid models of the employment relationship.
The main research objective in this article is to analyse the normative scope of application of the Labour Code in the context of the Law on Higher Education and the influence of university by-laws on the employment relationship in higher education 5 . The discussed issues, concerning the scope of application at three levels (the code, statutory, and by-laws levels), are important in the context of employment contracts in higher education. From the point of view of the application of the law, and in particular for interpretative reasoning, the proper construing of norms from rules forming part of the legal system results in an appropriate determination of the content and scope of the norm 6 .
THE COMPLEMENTARY NATURE OF THE LABOUR CODE AND THE LAW ON HIGHER EDUCATION
The relationship between the Labour Code and the Law on Higher Education is of a complementary nature 7 . The lack of comprehensive regulation in specific employment rules of the higher education law results in that only by construing the legal norms contained in the two acts analysed would lead to explaining the legal position of people employed in universities. This results from the principles of legislative methodology 8 . The legislative process and the special role of the principles of legislative methodology in this process have repeatedly been mentioned by the Polish Constitutional Tribunal, which linked these concepts with the existing legislature's obligation to respect the principles of the democratic rule of law 9 . This is so because violation of the rules of correct legislative methodology entails a non-compliance of the contested regulation with Article 3 of the Polish Constitution 10 . The principles of correct legislation constitute a sort of "praxeological standard" 11 . Moreover, they require that the regulations be provided in a manner that is precise, clear and appropriate for the purposes of the legislature 12 . These rules should also be logical and consistent, respect the system-wide principles and be compliant with specific axiological standards 13 .
U M C S
It should be noted that one of the basic principles of prudent legislation is not to repeat in an act a provision regulated by another act. This principle has primarily two purposes. First, it is intended to reduce to a minimum the occurrence of unfounded repetitions in various legal acts. Second, it is to prevent assigning other normative meanings to these repetitions and the ambiguity in their interpretation. The reference to the institutions used within the legal system cannot be per se perceived as a breach of the principles of correct legislation. The admissibility of using such a technique is based on § 4 item 3 of the Rules of legislative methodology, which provides for that "the Act may refer to the provisions of […] another law". It should be pointed out that in the acts analysed herein, such references are also set out in Articles 5 and 300 of the Labour Code, as well as in Articles 136 and 128 of the Law on Higher Education. These references have a fundamental effect on the form of the employment relationship in higher education.
THE RULE OF PRIORITY OF PROFESSION-SPECIFIC RULES
The relation between the Labour Code and the Law on Higher Education is determined by Article 5 of the Labour Code, which provides that "if the employment relationship for a particular category of employees is governed by profession-specific rules, the provisions of the Code shall apply to the extent not governed by those rules". This is a general reference clause 14 , which defines the primacy of profession-specific rules. The principle of the primacy of profession-specific rules means that the provisions of lex specialis, which were regulated in a different way, are given priority over the lex generalis regulations of the Labour Code. The application of the conflict-of-laws rule lex specialis derogat legi generali results from the comparison of the scope of regulation of both norms and the answer to the question whether the scope of regulation or application of one of the norms is narrower, and therefore more specific 15 . This comparison should entail an in-depth analysis of the evaluation of axiological assumptions taken by the legislature and the reason for introducing specific regulations in the Law on Higher Education 16 .
When conducting a subjective analysis of this provision, it should be recognized that the principle of primacy of profession-specific rules applies essentially to academic teachers. The subjective scope of the term "academic teacher" is determined by the enumerative definition in Article 108 of the Law on Higher Education. Academic teachers are the research and teaching staff, teaching staff, Approach   43 researchers and certified librarians, as well as certified employees, specialised in scientific documentation and information.
Model of Employment Relationship in Higher Education -A Theoretical
When applying the principles stemming from the priority of profession-specific rules, it should be kept in mind that not all lex specialis items in the Law on Higher Educations are regulated to a sufficient extent (e.g., regulations related to establishing and termination of employment). The principle of primacy of profession-specific rules applies both to wholly regulated matters and to those regulated only in part.
THE PRINCIPLE OF SUBSIDIARY APPLICATION OF THE LABOUR CODE
The Law on Higher Education does not regulate all the elements of employment contracts of university employees. Many legal institutions that regulate labour relationships are subject to the general scheme of the Labour Code. The normative structure of Article 5 of the Labour Code results in the general rule of applying the Code in matters not regulated in profession-specific rules. This principle was reiterated in Article 136 of the Law on Higher Education which confirms the norm contained in the Labour Code 17 . This fact shows that the norm contained in Article 5 of the Labour Code applies, with no exception, to all other profession-specific rules, not solely to the Law on Higher Education. The Labour Code is applied for determining the content of an employment contract in higher education in matters not governed by profession-specific rules 18 .
It should be noted that when analysing the scope of the term "unregulated matters" in the light of Article 136 of the Law on Higher Education, one should apply the meaning established for the terms of unregulated matters provided for in Article 300 of the Labour Code. Therefore, it should be recognized that the "unregulated matter" is a factual situation not regulated by the Law on Higher Education situation or a part thereof which bears the features of any legal significance 19 . The analysed provision is lex specialis and regulates only a reference to the norms of the Labour Code. This means that it does not refer to other norms of labour law, because according to the rule exceptiones non sunt excendendae, exceptions may not be interpreted broadly.
One should also point to the differences emerging from the comparison of reference norms contained in Articles 5 and 300 of the Labour Code. Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 12/11/2019 13:59:57 U M C S Article 5 of the Labour Code emphasizes that the Labour Code is applicable directly to the matters not regulated in profession-specific rules 20 . This does not raise any doubts as the scopes of these two acts are within one system branch. However, the reference to the Civil Code already creates a cascading mechanism 21 .
However, as regards the scope of these two norms, it should be noted that while the application of Article 300 of the Labour Code is not affected by the circumstances consisting in partial regulation of the matter 22 , the main problem is the application of Article 5 of the Labour Code in such a situation. Unquestionably, the provisions of the Labour Code apply in accordance with Article 5 of the Labour Code where the given issue is not regulated in the Law on Higher Education at all. However, there is doubt about the state of partial regulation of a given issue in profession-specific rules. Two opposing views have developed in the literature and case law. Advocates of the first view point out that partial regulation of a given problem in profession-specific rules of the Law on Higher Education does not authorize the application of the norm contained in Article 5 of the Labour Code, which is directly applicable and there is no possibility of using a modified norm in this case 23 . Proponents of the second view argue that the application of Article 5 of the Labour Code is possible in a situation where there is an objective legal loophole, which results in insufficient regulation of a given matter. Consequently, the situation of partial regulation of a given issue is not a hindrance to the application of the Labour Code 24 .
It seems that the second view is right, provided that the partial regulation of a given issue in profession-specific rules does not affect the fact that the provisions of the Labour Code will apply directly and it will not be in conflict with the issues governed by the Law on Higher Education. Probably the most essential issue is to answer the question of whether a given question was completely regulated in profession-specific rules rather than the question whether it was regulated at all. It seems that the application of the provisions of the Labour Code to profession-spe-20 P. Korus Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 12/11/2019 13:59:57 U M C S cific rules should not be based on an axiological gap, but an actual structural gap. Assessing whether such a gap exists should be made using functional interpretation. The reason for employment in higher education and the distinctiveness of this employment contract compared with the general employment model should be tested on an ad casum 25 basis. An example may be the issues related to salaries which are regulated by the Law on Higher Education. It seems that this is not a complete regulation that would determine this issue in a way that waives the application of the Labour Code, especially when it regards the issue of protection of remuneration or equal pay for equal work or work of equal value 26 .
On the other hand, derogations from the auxiliary application of the provisions of the Labour Code are possible when the provisions of the Law on Higher Education exclude the application of the Code to a certain extent. Secondly, the provisions of the Labour Code do not apply when the matter is regulated in the Law on Higher Education 27 . In the law application process, one should always keep in mind the legislature's objective, the reason why the legislature decided to differently regulate a given issue in the profession-specific rules of the Law on Higher Education 28 . It should be assumed that it is not permissible to apply those provisions of the Labour Code which are inconsistent with regulations contained in the specific profession rules, and which were included therein due to the specific nature of university staff employment.
BY-LAWS OF A UNIVERSITY AND LEGAL RELATIONSHIP IN HIGHER EDUCATION
It is significant for the purposes of this article that higher education is characterised by a wide range of autonomy. This is a constitutional guarantee 29 . Universities have powers to adopt their by-laws that regulate the matters related to the organisation and functioning of higher education institutions as well as elements of their legal relationship with academic staff. Article 17 of the Law on Higher Education states that "the matters related to the university operation not regulated in the Act shall be U M C S governed by the university by-laws". This provision does not authorize universities to shape the content of the employment relationship with the academic staff based on the by-laws. It also does not authorize them to regulate the problems not governed by the Act. The university by-laws are not intended to modify or supplement the provisions of the Act, but only to regulate issues that have not been covered by the Act 30 .
It should be noted that the relationship between the Act and the by-law issued on its basis indicates that the by-law may not govern the matters going beyond the limits of statutory authorization. If the by-laws contain such provisions then these provisions are not effective, and legal actions made thereunder are defective 31 . The provision of Article 17 of the Law on Higher Education is not a reference provision, unlike Article 136 of the Law on Higher Education. Basically, the regulation of given issues in the by-laws should result from a specific authorization 32 . Moreover, the by-laws should not regulate issues that have already been regulated in other labour law legislation. If the Act tackles these issues in a complete manner, it should be emphasized that there is no possibility of "supplementing" the statutory matter with the provisions of the by-laws, especially if it is contrary to the provisions of the Act 33 . The exception is a special statutory authorization to do so. It is also worth mentioning the judgement of the Constitutional Tribunal of 10 June 2003 34 which provides that "the university by-laws must be compliant with the statute, and where the legislator clearly regulates statutory matters, these by-laws may not go beyond the statutory authorization".
The issues related to, i.a., establishing an employment contract were left for autonomous internal regulations of each university. For example, Articles 114 and 115 of the Law on Higher Education set out the so-called "minimum eligibility requirements to be met by an academic teacher" 35 , while additional requirements and professional skills of the people employed as an academic teacher are to be specified by the by-laws and it is the by-laws which have a major impact on the scope of these requirements. The by-laws of higher education institutions establish more or less comprehensive regulations in this area. At the same time, they go beyond the scope of statutory authorization, that is, they contain such principles that do not concern the professional requirements of teachers and strictly professional qualifications 36 . 
CONCLUSION
The form of the employment relationship in the higher education system is influenced by a specific normative relationship that takes place on the three levels discussed herein (the code, statutory, and by-law levels). Relations between the Labour Code and the Act on Higher Education are of a diverse nature 37 , which results from the structure of Article 5 of the Labour Code. The regulations contained in the Law on Higher Education as lex specialis should be applied using the priority principle, while the matters not regulated in the Act should derive from the universal regulation of the Labour Code by way of a general reference. The provisions of the Labour Code should be applied directly, not mutatis mutandis. It should be assumed that if a given norm is not sufficiently regulated in the act, the provisions of the Labour Code may be applied to it, provided that the code regulations are not contrary to the norms of the act as profession-specific rules with different characteristics regulating the employment relationships of a particular group of employees. Moreover, it should be stated that derogations from the subsidiary application of labour law provisions are possible when the legislation explicitly excludes such a possibility or when a given issue has been regulated sufficiently. The Law on Higher Education may shape the legal relationship of academic employees more or less favourably, and determine other models of responsibility. Moreover, higher education institutions, exercising their autonomy, can independently influence the shape and some elements of the employment relationship. It should be kept in mind that the by-laws alone cannot define the content of the employment relationship. It does not provide an authorization to regulate the problems not governed by the act either.
